
PRACTICE OF MEDIATION AND JUDICIAL SYSTEM
INTRODUCTION

The European Centre of Mediation practices mediation with various areas, namely : mediation in situations of separation or divorce but also in case of conflicts between generations (inheritance, parents/children, rupture of relationships great-parents/parents/great-children…),when children are not presented,…school mediation (disconnecting from school…violence), penal mediation, neighbourhood mediation, mediation inside companies…

I .FAMILY MEDIATION PRACTICE - SEPARATION OR DIVORCE.
Mediation is a new way to consider the couple separation, without winner or looser, based upon techniques of conflict management, negotiation and communication.

ACTORS OF THE MEDIATION  are the mediator and the family partners ( conjugal couple, child(ren), great-parents…).

TYPES OF DEMAND

Partners want to find agreements on every aspect of their separation, namely :

· parental authority and responsibility

· children accommodation, children/parents relationships

· financial responsibilities towards children and the spouse

· adults and children domiciles

· division of their properties.

PROGRESS OF A MEDIATION

1°Consenting to mediation.
After presentation of mediation and its rules – confidentiality – partners agreement on the principle of participating to mediation – cooperation – matters to be approached – rhythm of the meetings – collaboration… partners sign an agreement on initiating mediation and respecting its rules.

2°The process of mediation
We specify the various topics to be discussed. Both partners approach them according to their priorities.

Often starting with a highly contradictory attitudes, the couple, with the help of the mediator, express its needs, its waits…and its interests. Those various elements allow communication to flow again and help to the elaboration of agreements (written or verbal).

First agreements are often objects of experimentation and verification during the mediation process.

3°The project of agreement
At the end of meetings, the mediator resumes partners agreements in written document : “The partners agreement”.

After verifying it, the agreement is signed down by both parties. It constitutes a formal document between parties and may be used by them as a basis, ex :

· agreements transmitted to magistrates

· convention of divorce by mutual consent

· …

II. MEDIATION 1 JUDICIAL SYSTEM ARTICULATION

I resume various procedure used through separation and/or divorce, in order to underline the articulation between the judicial system and our practice of mediation.  I base here on examples of mediation led in the Centre.

1°Conciliation Court
In case of separation (urgent or provisional measures), the magistrate proposes both parties to find agreements even partial (children for instance)by mediation. ²He can possibly adopt the urgent or provisional measures required during the mediation period ( distinct accommodation…).

In case of conflicts between young adults (from 18 years on) and parents, the conciliation magistrate faces demands for financial intervention (going on with studies…autonomy) during the mediation process.

In these situations, the magistrate realizes the rupture in communication within the family and tries by means of mediation to reinvest the relationship. The Judge ratifies parties agreements, even partial one, and decides concerning the other topics.

The First Authority Court

In case of a divorce procedure, the magistrate may also refer to mediation at different steps of this procedure and independently from the type of procedure, such as :

a) in case of divorce for determined reason, parties often use this procedure either to accelerate it, or to avoid a culpability feeling and have therefore the other spouse recognized as the only one responsible for the rupture, o rafter having already created a new couple.

Nevertheless, it is important to dissociate between conjugal preoccupations and parent ones. The magistrate can enact on urgent topics such as separate domicile…and propose at the same time that people enter mediation.

Because, independently from the basic concern and in emergency, the Court President, in summary procedure, may propose this mediation to both parties in order to find out agreements on children accommodation, authority and parent responsibilities, financial participation in children expenses …

b) In the procedure of divorce by mutual consent

The request for divorce is introduced by a barrister or a notary using the “agreement project”, concluded by the couple by mediation, as basis for the conventions preliminary to divorce.

c) In case of divorce for 2 years old separation, the ex-spouses can also prepare by mediation an agreement on any topic needing dialogue between ex-partners.

3°The Youth Court
We know the Youth Court takes families in charge whenever appears an problem of parental authority

· either before divorce

· or after divorce

· or for non-married couples

· or for a “visiting right” by great-parents.

The Judge of the Youth proposes to both parties too initiate a mediation procedure in order to elaborate an agreement between partners. As any magistrate, he is the one who cuts short on conflict topics.

The Judge of the Youth may also consider to sending parties to mediation after receiving a psycho-social-medical report or a social study report. Sometimes the proposal originates in departments as the judicial protection department.

4° Procedures of Appeal

The magistrate, sitting in Appeal, either at the conciliation court, or at the court of the youth, or at the court of first authority (summary or divorce procedures…), regularly send us parents for mediation.

Thus, magistrate notice that some parents use endless judicial procedures for lack of establishing a true dialogue or of finding satisfying agreement on financial contribution, accommodation, parents/children relationships…
5) The Summary Court
The parents address  the summary court when the ex-spouse does not pay anymore his participation to child care and education or whenever the child is not presented at the “visiting right” time, or even kidnapped by a parent dissatisfied with the agreements settled at the time of rupture.

As illustrated in a Canadian study, mediation can be an useful alternative in the hands of the magistrate. The research proves that after a mediation, parents more regularly pay because they fell implicated in their children education and do know with which need matches their financial contribution. Moreover those parents present a more sustained affective and effective presence for their children.

Another example : following a child kidnapping, the court proposed mediation to parents as it realized that the non restitution of the child was caused by bad dialogue between them and that each of them was entitled by his extraction country law (Tunisia-Belgium). No exequatur procedure was applied.

III. CONCLUSIONS
Family mediation can be integrated to judicial procedures as a possible step of them , at the same level as expertise, appearances of parties or social inquiry (chapter of evidences). Mediation can also be suggested by the expert, the barrister, the delegate from the judicial protection department, the adviser from the help to the youth department…

Mediation is a tool proposed by the Judge to parties but it takes place in the procedure with their agreement. They choose the mediator or the mediation service.

The judge appreciates the opportunity to send back to mediation and defines the mediation topics. During mediation and in agreement with the parties, other complementary topics may be approached.

Obviously the meeting subjects remain confidential, except the “agreement” proposed by concerned people and transmitted to the magistrate. The mediation services only mention dates of sessions, the  beginning and the end of mediation to the magistrate.

Thus family mediation appears to be an excellent prevention work by allowing the expression of feelings, emotions…Time, availability and energy can be saved.

Finally, I shall point out that our centre is helping couples that mostly have not gone through procedures, i.e. ¾ ¼./ These cases are sent to mediation by social services, day nurseries, schools…

Lots of mediation services, mediators and persons concerned by mediation gathered in associations: the Association for Family Mediation. This one worked out a deontology code and took part in discussions concerning law proposals in this field.

Recently, a Mediators Professional Union was born (1)

By Hélène van den Steen.

(1) Mediators Professional Union – 24c, rue Melpomène – 1080 Bruxelles.
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